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&��� ��� ����(����� ��� ���%�%�!�� ����� ��� ��������� ��
����"����$�&�����$����&����������������������������F��
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7KH GLVVHQW DUJXHV WKDW WKH FOHDU DQG FRQYLQFLQJ VWDQGDUG RI SURRI

IRXQG LQ .�5�6� � ������� DSSOLHV� ,W LV QRW FOHDU WKDW LW GRHV� 7KDW VWDWXWH
VRXJKW WR OLPLW SXQLWLYH GDPDJHV WR FDVHV LQYROYLQJ PDOLFH� IUDXG RU
RSSUHVVLRQ DQG WR FKDQJH WKH SODLQWLII¶V VWDQGDUG RI SURRI WR FOHDU DQG
FRQYLQFLQJ HYLGHQFH� DV RSSRVHG WR WKH WUDGLWLRQDO SUHSRQGHUDQFH RI WKH
HYLGHQFH VWDQGDUG� 6HH 0� 6FRWW 0F,QW\UH� 7KH )XWXUH RI .HQWXFN\¶V
3XQLWLYH 'DPDJHV 6WDWXWH DQG -XUDO 5LJKWV -XULVSUXGHQFH� $ &DOO IRU D
6HSDUDWLRQ RI 3RZHUV� �� .<� /� -� ���� ������ ����������� �GLVFXVVLQJ
OHJLVODWXUH¶V DWWHPSW WR FKDQJH DSSOLFDEOH VWDQGDUG RI SURRI IRU SXQLWLYH
GDPDJH FODLPV�� 7KH .HQWXFN\ 6XSUHPH &RXUW� LQ :LOOLDPV Y� :LOVRQ�

��� 6�:��G ��� �.\� ������ VWUXFN GRZQ WKDW SRUWLRQ RI WKH VWDWXWH

LQYROYLQJ PDOLFH RQ WKH JURXQG WKDW WKH OHJLVODWXUH FRXOG QRW� XQGHU

.HQWXFN\ FRQVWLWXWLRQDO SULQFLSOHV� VXSHUVHGH WKH FRPPRQ ODZ ULJKW WR

UHFRYHU RQ SURRI RI JURVV QHJOLJHQFH� :KLOH WKLV FRXUW LQ DQ XQSXEOLVKHG

RSLQLRQ� $QGHUVRQ Y� :DGH� �� )HG�$SS[� ��� ��WK &LU� 0DU� ��� ������

LQGLFDWHG WKDW RWKHU SRUWLRQV RI WKH VWDWXWH ZHUH QRW LQYDOLGDWHG E\

:LOOLDPV� L�H�� WKH VHFWLRQV UHODWLQJ WR IUDXG DQG RSSUHVVLRQ� WKHUH LV

QRWKLQJ LQ WKH VWDWXWH ZKLFK ZRXOG UHTXLUH D FODLP IRU SXQLWLYH GDPDJHV

RQ WKH EDVLV RI JURVV QHJOLJHQFH EH SURYHQ E\ FOHDU DQG FRQYLQFLQJ

HYLGHQFH� .�5�6� � ������� VWDWHV�

$ SODLQWLII VKDOO UHFRYHU SXQLWLYH GDPDJHV RQO\ XSRQ SURYLQJ� E\

FOHDU DQG FRQYLQFLQJ HYLGHQFH� WKDW WKH GHIHQGDQW IURP ZKRP

VXFK GDPDJHV DUH VRXJKW DFWHG WRZDUG WKH SODLQWLII ZLWK

RSSUHVVLRQ� IUDXG RU PDOLFH�

6LQFH WKH PDOLFH SRUWLRQ RI WKH VWDWXWH LV QR ORQJHU DSSOLFDEOH� WKH FOHDU

DQG FRQYLQFLQJ VWDQGDUG ZRXOG� RQ WKH IDFH RI WKH VWDWXWH� RQO\ DSSO\ WR

SXQLWLYH GDPDJH FODLPV EDVHG RQ IUDXG DQG RSSUHVVLRQ� +HUH� DV WKH

GLVVHQW DFNQRZOHGJHV� 0UV� &ODUN VRXJKW SXQLWLYH GDPDJHV RQ WKH EDVLV

RI JURVV QHJOLJHQFH� DQG QRW IUDXG RU RSSUHVVLRQ� ,Q WKLV FLUFXPVWDQFH� LW

FRXOG EH DUJXHG WKDW� EDUULQJ IXUWKHU FKDQJH LQ WKH ODZ E\ WKH .HQWXFN\

OHJLVODWXUH� FDVH ODZ SUHGDWLQJ � ������� DQG HPSOR\LQJ WKH

SUHSRQGHUDQFH RI WKH HYLGHQFH VWDQGDUG WR FODLPV IRU SXQLWLYH GDPDJHV

EDVHG RQ JURVV QHJOLJHQFH ZRXOG EH DSSOLFDEOH�

,Q DQ\ HYHQW� &KU\VOHU KDVZDLYHG WKH ULJKW WR UDLVH DQ LVVXH UHJDUGLQJ

WKH VWDQGDUG RI SURRI LQ WKLV FDVH VLQFH LW GLG QRW UDLVH EHORZ RU EHIRUH WKLV

FRXUW DQ\ LVVXH FKDOOHQJLQJ WKH VWDQGDUG RI SURRI DSSOLHG E\ WKH GLVWULFW

FRXUW�
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&KU\VOHU GLG QRW� LQ LWV PRWLRQ IRU D QHZ WULDO� VHHN D UHPLWWLWXU DV WR

WKH SXQLWLYH GDPDJHV DZDUG� -$ DW ���
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&KU\VOHU ILOHG ZULWWHQ REMHFWLRQV WR WKH QRWLFH� LQGLFDWLQJ WKDW WKH

PHWKRG DQG IL[WXUH ZHUH GHYHORSHG WR HYDOXDWH ODWFK VWULNHU VHSDUDWLRQ
VWUHQJWK DQG WKDW WKH WHVW ZDV QRW PHDQW WR EH D V\VWHPV WHVW RI WKH ODWFK
DVVHPEO\ DQG LWV DWWDFKPHQWV�
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